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Issue

The Council’s Contract Procedure Rules, part of the Constitution, need to be
updated to reflect changes in relation to the Procurement Act 2023.

Recommendations

Members are asked to recommend to Full Council that the updated Contract
Procedure Rules, at Appendix 1 of this report, be approved as an update to the
Council’s Constitution.

Background

The Procurement Act 2023 is due to come into force on 24 February 2025 and
requires a number of changes to the Council’s Contract Procedure Rules. The Act
itself is the biggest change in procurement rules since 2006.

The main changes are:

All procurements valued between £30,000 and the relevant UK Procurement
Threshold

» Must have regard to the barriers faced by SMEs and consider whether
those barriers can be reduced or removed.

« Can only be a one-stage (open) tender — no pre-selection allowed.

+ Have to be run electronically using the Council’s e-procurement system.

« Within 90 days of contract award, a Contract Details (award) Notice must
be published on the Central Digital Platform.

There’s a huge increase in transparency requirements so more people know
what’s happening. Including a lot more notices that need to be published
through the procurement

» Planned procurement notice

» Preliminary market engagement notice
« Tender notice

« Transparency notice

* Assessment summaries

« Contract details notice

+ Contract award notice
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3.3

4.0
4.1

5.0

It regulates contract management for the first time.

A training session for officers on the new rules was provided by Cambridgeshire
County Council staff on the 17 September 2024 as part of our SLA with them for
procurement support.

Additional Implications Assessment

In the table below, please put Yes or No in each box:

Financial Legal Implications Human Resources (HR)
Implications No Implications
No No
Equality Impact Carbon Impact Data Protection Impact
Assessment (EIA) Assessment (CIA) Assessment (DPIA)
No No No
Appendices

Appendix 1 — Updated Contract Procedure Rules
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EAST CAMBRIDGESHIRE DISTRICT COUNCIL

6. CONTRACT PROCEDURE RULES

Part 1 Introduction, Scope & Responsibilities
Part 2 Procurement Behaviour & Thresholds
Part 3 Tendering & Contract Management

Appendix 1 UK Procurement Thresholds
Appendix 2 Summary of Procurement Thresholds
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Part 1 — Introduction, Scope & Responsibilities

Introduction

These rules apply to all Officers of the Council. They are part of the Council’s
Constitution and therefore officers have a duty to ensure they have fully understood
them prior to commencing any procurement or contracting activity.

Officers must also ensure that any persons and/ or organisations acting on behalf of
the Council fully comply with these rules.

All procurements must realise value for money through the optimum combination of
whole life costs and quality of outcome. These rules are the Council’s rules for buying,
renting, leasing of goods, services and works for the Council. They do not apply to
internal purchases or internal service provisions.

If there is any change to the law which affects these rules, then that change must be
observed until these rules can be revised. If these rules conflict in any way with the
law, then the law takes precedence. It is the officer’s responsibility to seek appropriate
advice from Legal Services or seek specialist Procurement advice in relation to any
procurement activity.

Before embarking on any procurement activity, it is the officer’s ultimate responsibility
to seek appropriate Procurement support and guidance. If the officer is in any doubt
about whether the rules apply, he/she must always consult with Legal Services or seek
specialist Procurement advice immediately.

The Rules apply to the sale of assets (with the exception of the sale of land / or interests
in land — such as covenants or easements) and goods by the Council where the
appropriate Service Lead estimates that the assets, goods or services to be sold
exceed £1,000.

Any value stated within these rules is inclusive of VAT. Where the estimated value of
a contract cannot be determined, the procurement must be managed as though the
value was over the relevant UK Procurement Threshold. Requirements should not be
split to avoid thresholds in these Rules.

Where a procurement/contract was started under the Public Contract Regulations
(2015), governance for that procurement/contract continues to be those Regulations
rather than the Procurement Act (2023).

Basic Principles

The Procurement Act (2023) sets out a series of objectives which procurements must
have regard to, they are:
e Delivering value for money
e Maximising public benefit
e Sharing information for the purposes of allowing suppliers and others to
understand the Council’s policies and decisions.
e Acting, and being seen to act, with integrity.

All procurement activity and contract/supplier management must:
e Achieve Value for Money for public money spent
e Be consistent with the highest standards of integrity
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3.1.1.

3.1.2.

3.1.5.

3.1.7.

41.

e Ensure fairness and transparency in awarding public contracts

e Ensure that the Council comply with all legal requirements

o  Ensure that Non-Commercial Considerations do not influence any contracting
decision.

e Support the Council’s corporate and departmental aims and policies of being a
customer driven efficient Council with a “can do” attitude and pro-business
approach and commercially focused to ensure financial self-sufficiency for the
taxpayer.

Procurements must have regard to the National Procurement Policy Statement which
sets out national priorities for procurement:

Exceptions to the Rules

These rules apply to every procurement / Contract made by or on behalf of the Council.
No exemption form / officer action is required for:

grants which the Council may receive or make except where the grant is the form
of payment for a contract for services where the Council specifies the output or
outcomes to be delivered;

acquisition or disposal of any interest in land;

goods, works or services procured in a genuine Emergency (e.g. natural disasters
such as flooding or fires, immediate changes to legislation) because of a need to
respond to events that were beyond the genuine control of the Council. Any
Emergency procurement must be reported to the Director, Finance or Service
Lead as soon as practical. Any such Contract entered into by the Council must not
be for a term of more than six months. Please note that not allowing enough time
to go to Tender is not an Emergency;

goods, services or works purchased through a Public Sector Buying Organisation
(PSBO) catalogue as long as the officer is satisfied that the catalogue offers Value
for Money;

for existing supplies, services or goods works which are available only where there
is no genuine satisfactory alternative available, such as, public utility infrastructure
providers, e.g. Gas mains, sewage and water supply;

any Contracts entered into through collaboration with other Local Authorities or
other public bodies, where a competitive process has been followed that complies
with the rules of the lead organisation (but does not necessarily comply with these
rules). Evidence should be obtained and held for audit purposes;

the lending or borrowing of money (these are managed and controlled through the
Council’s Treasury Management Strategy).

Requesting an Exemption
Exemptions from these rules must be obtained in advance of the officer commencing
procurement and in accordance with the following procedure and will only be granted

in exceptional circumstances. Lack of forward planning will not constitute a reason for
an exemption.

4(3)

Version 03/2024 Part 4 — Rules of Procedure



EAST CAMBRIDGESHIRE DISTRICT COUNCIL CONSTITUTION

4.2.

4.3.

4.4.

4.5.

4.6.

5.1.

6.1.

The officer seeking the exemption is responsible for estimating the Total Value of the
proposed Contract. Please see Part 2 rule 2 of this document.

Where the Total Value is up to £75,000

Exemptions for proposed Contracts with a Total Value not exceeding £75,000 must be
recorded using the Exemption Request Form located on the intranet. The officer must
secure approval from the relevant Director or the Chief Executive. Approval must be
obtained by the officer prior to any procurement activity commencing. The Exemption
Request Form will be returned to the Service Lead for retention with the Contract
records, with a copy retained by the Monitoring Officer for inspection.

Where the Total Value is £75,000 up to the relevant UK Procurement Threshold.

Exemptions sought that are equal to or over £75,000 and not exceeding relevant UK
Procurement Threshold must be recorded using the Exemption Request on the
intranet. The officer must secure approval from the relevant Director or the Chief
Executive and the Section 151 Officer and then send the approved form to the
Monitoring Officer. Approval must be obtained by all parties prior to any procurement
activity commencing. The Exemption Request Form will be returned to the relevant
Service Lead for retention with the Contract records, with a copy retained by the
Monitoring Officer for inspection.

Exemptions Equal to and Over the relevant UK Procurement Threshold.

Exemptions cannot be sought for requirements equal to or over the relevant UK
Procurement Threshold. Should an exemption be required for a requirement over the
relevant UK Procurement Threshold, legal advice as to the applicability of section 41
of the Procurement Act (2023) must be sought.

Repeat Exemptions

In instances where a repeat exemption is requested, then the Total Value of the
requested exemption will be added to previous exemptions and the appropriate rule/
regulation relating to the Total Value will apply. See Part 2 rule 2 of this document re
calculating Total Value.

Non-Compliance with the Rules

Where an officer becomes aware of any non-compliance with these rules and which
cannot be remedied, they must immediately notify their Service Lead and the
Monitoring Officer and take no further action on the procurement in question until
advised to do so.

Recommended Reading

It is strongly recommended that all officers read the following documents in conjunction
with these rules and which are available on the intranet and offer further guidance:

Procurement Best Practice Guide;
Financial Procedure Rules;
Procurement intranet pages;

The Public Contract Regulations 2015
The Procurement Act (2023).
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8.1.

8.2.

8.3.
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Officer Responsibilities

The officer responsible for the procurement must comply with these rules and any UK
legislation; failure to do so could result in disciplinary action.

Officers must take account of all necessary legal, financial, procurement and any
technical advice.

The officer must have regard to current guidance (see rule 6 of this section) and the
principles of the Council’s Procurement Strategy.

The officer is responsible for the procurement and must ensure:

¢ Continuing compliance with the Council’s requirements;

e Value for Money;

e Compliance with these rules, any legal, statutory requirements and any Council
policies.

The officer must ensure security and confidentiality of documentation supplied at all
stages of the procurement activity, including Tender Evaluation Reports, working
papers and minutes of meetings. The officer must ensure that he or she records in
writing all minutes of meetings and decisions/actions taken.

Where the Total Value of the procurement is less than £30,000 the officer must take
steps to secure Value for Money by clearly defining the business requirement and
seeking offers at the lowest cost commensurate with meeting that business
requirement.

Officers must add any contract valued at or over £5,000 to the Council’s Contract
Register to ensure compliance with the Local Government Transparency Code 2015.

Director/Service Lead Responsibilities

Directors and Service Leads must comply with these rules and must ensure that their
officers comply with these rules.

The Directors/Service Leads must keep a written record of all approved exemption
requests for his/her department and obtain specialist Procurement advice to avoid
seeking exemptions in future. This record must be produced when required by the
Monitoring Officer or audit.

Directors/Service Leads must keep a register of contracts completed by signature
(rather than by the Council's seal) and arrange their safekeeping on Council premises
as per the Council’s retention policy available on the intranet pages.

Prevention of Corruption and Conflict of Interest

All officers have a duty in law to avoid any form of behaviour or conflict of
interest/potential conflict of interest that might distort or restrict competition or make a
Contract award subject to the risk of being challenged. All officers involved in
procurement must declare any conflicts of interests/potential conflicts of interest
relating to the procurement activity/contract management where they, or their
significant other, have an interest that could conflict with the best interests of the
Council.
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9.2.  All officers must always comply with the Council’'s Code of Conduct and Anti-Fraud
and Corruption Strategy, and must not receive, offer, promise or give any gift or reward
in respect of the award or performance of any Contract.

9.3. Officers are advised that any inappropriate behaviour that is deemed contrary to the
Bribery Act 2010 could result in dismissal and the matter may be reported to the police.

9.4. Where the contract is valued over the relevant UK Procurement Threshold, a conflict
of interest assessment must be prepared by the officer responsible for the procurement
before the procurement is published. This should include details of all conflicts or
potential conflicts of interest and any steps that the Council has taken or will take to
mitigate those conflicts. This may include any steps taken to demonstrate that there is
no conflict of interest where one might be perceived.

9.5. This conflicts assessment must be kept under review and revised as necessary during
the procurement and contract term.

10. Risk Management

10.1  Officers must create a robust risk assessment as part of the procurement planning
process for all contracts valued over the relevant UK Procurement Threshold.

10.2 The risk assessment must be reviewed and updated regularly during the procurement
process and through the contract term.

10.3 Where key risks are identified which may lead to a contract modification, those risks

must be stated clearly in the tender notice and in any relevant procurement
documentation.

---End of Part 1 ---
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24,

2.5.

2.6.

2.7.

Part 2 - Procurement Behaviour & Thresholds

Procurement Thresholds and Value for Money

Value for Money is defined with reference to price, quality, availability, functionality and
the optimum combination of whole life costs. Opportunities to save money by providing
the optimum service for less than budgeted price should also be pursued.

If the lowest Quotation / Tender obtained exceeds the threshold applicable to the
procedure selected, the officer must consult with Legal Services/specialist
Procurement advice for approval to proceed or restart the procurement.

Total Value

Officers shall not sub-divide works, services or goods that could reasonably be treated
as a single Contract so as to avoid these rules, thresholds or any legal requirements.

The total estimated value of orders for a given type of goods, services or works should,
wherever practicable, be amalgamated for the purpose of determining procurement
procedures and thresholds. This will also apply to Framework Agreements.

The contract value estimate must include all proposed expenditure under the contract
over its maximum term including any extension periods. All thresholds referred to in
these Rules are inclusive of VAT.

Where leasing arrangements, purchasing support or maintenance agreements are
used, the total amount payable over the life of the lease or maintenance period shall
determine the appropriate procedure. This should include lease costs and any other
costs such as consumables/servicing and maintenance. No leasing arrangements are
to be agreed without the support of the Director, Finance.

Where Contracts entail both revenue and capital costs, the value of the Contract shall
be calculated by the aggregation of the total estimated capital cost and the estimated
revenue costs calculated as identified above.

Where a Contract includes the service provider offering goods, services or works as
part of their offering, the monetary value of the goods, service and works must be
considered in addition to any remaining monetary value of Contract and let in
accordance with these rules. Officers should seek specialist Procurement advice in
these cases.

All thresholds stated in these rules are inclusive of VAT.
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3.2.

3.3.

3.4.
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3.6.

3.7.

3.8.

3.9.

41.1.

Steps Prior To Purchase

The size, scope, term and specification of the goods, services or works required must
be decided in advance of the procurement process commencing.

The officer must define the duration of the Contract that will provide the most
economically advantageous outcome for the Council. This decision must be made in
advance of the procurement process.

The officer must consider the options for the delivery of the required goods, services
or works. The options include but are not limited to:

¢ Not buying the goods or services or not having the works done at all;

e Providing the goods, services or works ourselves;

e Utilising a PSBO catalogue (e.g. ESPO) or framework agreement (e.g. ESPO
Dealing Direct, Crown Commercial Services);

e Procure a third party to provide the ongoing goods, services or works on behalf
of the Council;

e Providing the goods, services or works in partnership with a third party;

e By commissioning jointly with another Council;

e By utilising a PSBO (e.g. ESPO, Crown Commercial Services) to procure on
behalf of the Council.

Before beginning a purchase, the officer responsible for it must:

appraise the need for the expenditure and its priority;

define the objectives of the purchase;

assess the risks associated with the purchase and how to manage them;
consider what procurement method is most likely to achieve the objectives.

The officer's approach to the appraisal must be proportionate to the complexity and
value of the purchase and take into account any guidance in the Procurement Best
Practice Guidance available on the intranet pages.

The officer must consider (where relevant) any specific requirements for what they are
purchasing such as Disclosure and Barring Service (DBS) checks or statutory
requirements.

The officer must ensure that he/she consults with Legal Services/specialist
Procurement support before any notices are published in relation to the procurement.

The officer must be satisfied that there is sufficient budgetary provision for the
anticipated Contract expenditure and any sources of funding are agreed before
conducting the procurement.

Where the procurement meets the criteria defined for submission to an established
Council review group the officer must comply with those requirements.

Market Engagement

Market engagement is permitted for the purposes of:

e Developing the Council’s requirements and approaches to the procurement.
e Designing a procedure, conditions of participation or award criteria.

e Preparing the tender notice and associated tender documents.
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4.2

4.3

5.1.

6.1.

6.2.

6.3.

7.1.

8.1.

e |dentifying suppliers that may be able to supply the requirement (understanding
the market).

¢ Identifying likely contractual terms

e Building capacity amongst suppliers in relation to the contract.

Market engagement must not have the effective that suppliers participating are put at
an unfair advantage or that competition is otherwise distorted. If an officer deems that
a supplier has been put an unfair advantage, they must seek legal advice before
progressing further with the procurement.

If the procurement is valued over the relevant UK Procurement Threshold, a
preliminary market engagement notice must be published on the government’s Find a
Tender Service.

TUPE - Transfer of Undertakings (Protection of Employment)

When any employee either of the Council or of a service provider is likely to be affected
by changes to staffing or work conditions, redundancy, relocation or transfer of
employment or any other aspects relating to the Transfer of Undertaking of Protected
Employment Regulations 2006. Such TUPE issues should be included in evaluation
and Tender reports. Due regard must be taken of all regulations concerning TUPE and
Workforce Matters including appropriate consultation with staff and trade unions,
furthermore due care must be taken to ensure the validity and accuracy of all TUPE
information. Pension entitlements must also be considered and as far as possible,
protected within this process. Advice regarding TUPE must be sought from Legal
Services/Human Resources.

Collaboration

Officers should actively seek out opportunities to collaborate with other public bodies
where this is of benefit to the Council, taking into account any adverse effect on Local
economy and voluntary sector.

Where a collaborative procurement occurs, it is the procurement rules of the authority
leading the procurement which will apply unless the lead authority specifically agrees
otherwise.

Where the authorities opt for the use of a collaborative Framework Agreement, the
anticipated expenditure of the authorities concerned will dictate which procurement
rules to apply.

Insurance

The standard levels of cover required by the Council can be found on the Council’s
intranet or by contacting the Council’s Finance Team. Where the Council’s standard
level of cover is not considered to be suitable by the officer, advice on levels should be
discussed and agreed in writing with the Finance Team. Professional indemnity must
be evaluated on a case by case basis as it may not always be necessary.

Sustainable Procurement

Sustainable procurement offers the Council the opportunity to encourage working
collaboratively with suppliers to adopt practices that minimise environmental and social
impacts. Officers must consider minimising the impact on the environment whilst also
acquiring goods, works and services at a competitive rate. Officers are required to
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9.1.

9.2.

9.3.

10.

10.1.

10.2.

consider ways of procuring more resource and energy efficient alternatives and pay
particular regard to the Council’s environmental policies.

Supporting Local Enterprises, Voluntary and Community Organisations

Where the procurement is valued below the relevant UK Procurement Threshold, the
Council has a duty to have regard to the fact that SMEs may face particular barriers in
competing for a contract and consider whether such barriers can be removed or
reduced, before commencing the procurement.

Officers must, where possible, incorporate questions in their Tenders that evaluate
responses relating to any of the following:

Local economical benefits,

social value benefits,

regeneration within the community,

local employment,

local apprenticeships,

or any other benefits that support the Local economy and prosperity for the
District where this is appropriate to the procurement.

Under the Localism Act 2011 and the Community Right to Challenge, an individual or
group can propose a solution to provide a service that the Council currently provide.
Advice should be obtained from Legal Services on the process to follow should a
challenge be received.

Income Generating Purchases (Concession Contracts)
Where an officer is proposing to enter into a Contract where either;

e the Council will be the service provider,

e or the Contract may generate income for the Council possibly to off-set the
monies otherwise payable by the Council to the supplier (e.g. a sponsorship
agreement), in addition to the other requirements in these rules,

The officer shall only enter into a Contract if the Service Lead is satisfied that:

o the services to be provided and any benefits to the Council have been clearly
specified;

e the Council has power to provide the service, if applicable;

e the proposed Contract is in the best interests of the Council.

Consultants

The relevant Service Lead must consider whether internal resource can provide the
requirement in the first instance.

The relevant Service Lead must consider whether temporary agency staff provision
can provide the requirement in the second instance.

The relevant Service Lead, in conjunction with the Finance team, must identify and

consider the employment status of any Consultant appointed and ensure where
necessary the Consultant is treated as an employee of the Council.
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12.3.

12.4.

12.5.

12.6

12.7

Where a consultant (or any other supplier) has been appointed to advise on a
procurement, the officer must consider if an advantage has been gained in the ensuing
procurement. If so, and either the advantage cannot be avoided or the
consultant/supplier will not take appropriate steps to remove the unfair advantage, the
consultant/supplier must be excluded from the procurement.

It shall be a condition of the engagement of any consultant, agent or professional
adviser who is to be responsible to the Council for the management or supervision of
a contract on its behalf, that in relation to that contract he/she shall -

e comply with these Rules as though he/she was an employee of the Council;

e at any time during the carrying out of the contract shall, on request, produce all
the records maintained in relation to the contract; and

e on completion of the contract transmit all records that he/she has produced or
received that relate to the contract to the appropriate Service Lead.

Purchasing from Frameworks

The officer may purchase goods, services or works from a Framework if the Council is
named either specifically or in acceptable geographic terms on the Framework, the
scope for the officer’s purchase is specified in the framework and the framework is set
up in compliance with the UK legislation.

The officer must not call-off from a Framework if there is no clear and specific call-off
criteria in the agreement.

The officer must seek specialist Procurement advice if the proposed value of the
purchase is £75,000 or more.

Where the terms of the Framework provide for direct purchase without competition and
the terms of such call-off are sufficiently precise (i.e. one supplier), officers may
purchase under the Framework without re-opening competition.

Where the terms laid down in the Framework are not sufficiently precise to make a
direct award or the terms of the Framework so specify, the officer must hold a mini
competition in accordance with the provisions of the Framework and the following;

e Inviting all of the organisations within the Framework who are capable of
executing the subject of the Contract to submit a written response to Quotation
or Tender;

¢ Fixing a time limit, which is sufficiently long so as to allow Tenders for each
specific Contract to be submitted, taking into account factors such as the
complexity of the subject of the Contract;

e Tenders shall be submitted in writing, and their content shall remain confidential
until the stipulated time limit for reply has expired;

e Award the Contract to the Bidder who has submitted the best Tender on the
basis of the award Criteria set out in the Tender documents for the Framework.

Where the call off is valued over £30,000, a Contract Award Notice must be
published on the government Find a Tender Service.

Where the call off is valued over the relevant UK Procurement Threshold,

assessment summaries must be produced and issued to all bidders and a standstill
period of eight (8) working days must be observed.
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14.

14.1
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Where the call off is valued over £5m, a redacted copy of the contract must be
published within ninety (90) days.

Setting up a Framework/Open Framework

The Procurement Act (2023) stipulates that the term of any Framework must not
exceed four years except in exceptional circumstances, in particular, circumstances
relating to the subject of the Framework. In the event that a Framework is required for
more than four years, Officers must seek approval from the Service Lead and
Monitoring Officer having obtained specialist Procurement advice. The reasons for the
longer term must be set out in the Tender Notice.

The term of an Open Framework may be established where the total value of the Open
Framework will exceed the relevant UK Procurement Threshold. The term of an Open
Framework must not exceed eight (8) years and during that period, it must be opened
at least once during the initial period of three (3) years. Specialist procurement advice
and legal advice must be sought before seeking to establish an Open Framework.

Where the value of the Framework is over the relevant UK Procurement Threshold a
Tender Notice and a Contract Details Notice must be published on the government’s
Find a Tender Service.

Where the value of the Framework is over the relevant UK Procurement Threshold,
assessment summaries must be produced and issued to all bidders and a standstill
period of eight (8) working days must be observed.

Where the value of the Framework is over £5m, a redacted copy of the contract must
be published within ninety (90) days.

The default call-off mechanism when creating a Framework should be a mini-
competition. Where a mini-competition mechanism is not used this must be approved
by the Service Lead and Monitoring Officer having obtained specialist Procurement
advice.

The officer must consider the impact of potentially closing the market in this sector to
new suppliers during the period of the Framework and ensure that the benefits and
length of the Framework are justified.

Dynamic Markets

Only procurements valued over the relevant UK Procurement Threshold may be
procured via a Dynamic Market.

A Dynamic Market is considered a compliant procurement route when:

e It has been entered into by the Council in compliance with these Rules; or

e Another contracting authority, purchasing consortium or central government has
tendered the Dynamic Market in compliance with national procurement law and
the Council is named as a potential user of that arrangement.

Dynamic Markets may only be used via a Competitive Flexible Procedure, for the

avoidance of doubt, there is no possibility of making a Direct Award from a Dynamic
Market.
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Purchases up to £5,000 in Total Value

Whilst obtaining Value for Money remains the primary objective, multiple Quotations
are not essential where the Total Value of the proposed Procurement is less than
£5,000.

Wherever possible, quotations must be from local suppliers.

A purchase order must be raised unless the purchase is conducted using a
Government Procurement Card (GPC). The terms of the purchase order should suffice
unless the officer believes the complexity of the purchase requires more bespoke terms
from Legal Services. The purchase order must specify clearly what the Officer wants.

Low Value Contracts from £5,000 up to £29,999 in Total Value

Officers must not seek to procure any goods, services or works if the requirement can
be satisfied by calling off using a PSBO catalogue or an accessible Framework.

A minimum of three written Quotations must be sought for requirements between
£5,000 and up to £29,999. Wherever possible, one quote must normally be from a
Local provider. The written Quotations must contain:

The goods, services or works to be supplied;

Where and when they are to be supplied;

The Total Value of the transaction and;

The terms and conditions to apply to the procurement including price and
payment terms

Written Quotations must be by way of letter or email. Quotations submitted through an
E-Tendering solution are acceptable.

A purchase order must be raised. The terms of the purchase order should suffice
unless the officer believes the complexity of the purchase requires more bespoke terms
from Legal Services. Where it is proposed that a form of Contract be used which does
not adopt the Council’s standard terms, the use of such must be approved by Legal
Services. The purchase order must state:

e Whatis to be supplied (description and quality);
e Payment provisions (amount and timing);
e When the Council will have the right to terminate the Contract.

The Officer must record the purchase on the Council’s Contract Register.

Purchases from £30,000 up to the relevant UK Procurement Threshold in Total
Value

The officer must not seek to procure any goods, services or works if the requirement
can be satisfied by calling off using an accessible Framework.

A Below Threshold Tender Notice must be published on the government’s Find a
Tender service. The officer should seek specialist Procurement advice to facilitate this.

The criteria for selecting the most advantageous tender must be robust and established
before the tenders are invited.
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17.4

17.5

17.6

17.7

18

18.1

18.2

18.3

18.4

18.5

18.6

18.7

18.8

18.9

18.10

Tenders must be submitted via the Council’s e tendering solution.

A purchase order must be raised but the officer must ensure the Council’s standard
terms and conditions located on the Council’s internet site are used as the Contract
terms unless the officer believes the complexity of the purchase requires bespoke
terms from Legal Services. Where it is proposed that a form of Contract be used which
does not adopt the Council’'s standard terms the use of such must be approved by
Legal Services.

A Contract Details Notice must be placed on the government’s Find a Tender service.
The Officer must record details of the contract on the Council’s Contract Register.
Contracts over the relevant UK Procurement Threshold

The officer must not seek to procure any goods, services or works if the requirement
can be satisfied by calling off using an accessible Framework.

All goods, services and works with a procurement Total Value in excess of the relevant
UK procurement threshold are regulated by the Procurement Act (2023), which lays
down a strict process for advertising, timetabling and supplier selection. The latest
thresholds and regulations can be found in Appendix 1 to these rules. These
regulations take precedence over these Rules or any other Council rules and carry
potentially heavy penalties for non-compliance. Officers must comply with the detail
and principles of the Act at all times.

All procurements above the relevant UK Procurement Threshold must be approved by
the relevant Committee prior to the procurement exercise being started.

Procurement must be consulted on the developments of all contract notices and are
responsible for the notice publication on the government’s Find a Tender service. The
Criteria for selecting the most advantageous Tender must be established and
published at the time that the notice is published.

Officers must seek specialist procurement advice before commencing the
procurement.

Specialist procurement advice must be sought regarding decisions relating to whether
a procurement of services should be treated as a “light-touch” procedure.

Committee approval is required confirming the successful bidder prior to commencing
contract award.

Officers must ensure that in the award of any Contract covered by the Procurement
Act (2023) they follow the formal evaluation and award process described in the Find
a Tender notice and relevant procurement documentation.

All bidders must be notified of the award decision simultaneously via the Council’s e
procurement system whether or not their tender was successful, relevant assessment
summaries must be prepared. Once assessment summaries have been sent to bidders
a Contract Award Notice must be published on the government Find a Tender service
via the Council’s e tendering system.

The publication of the Contract Award Notice starts the mandatory eight (8) working
day standstill period. If during the standstill period, a challenge or request for feedback
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is received from an unsuccessful bidder, the standstill period must be paused until the
matter is successfully resolved. No contract award can take place in the intervening
period. The officer in receipt of this communication must seek specialist procurement
advice before any response is made.

18.11 A Contract Details Notice must be published within thirty (30) days of the contract being
entered into. Where the value of the contract is more than £5m, a redacted copy of the
contract must be published within ninety (90) days of the contract being entered into
and the Notice must contain the details of the KPlIs (at least three (3)) that will be used
to monitor the contract.

18.12 The Officer must record details of the contract on the Council’s Contract Register.

---End of Part 2 ---
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1.1

1.2

1.3

21

2.2

2.3

24

2.5

2.6

2.7

2.8

29

2.10

Part 3 - Tendering & Contract Management

Fair and Equal Competition

The officer must manage any Tender or Quotation process in such a way that all Bidders
are treated equally and ensure that any clarifications (at pre and post Tender stage, if
necessary) are conducted fairly and transparently.

Officers must take care in compiling lists of Bidders and in preparing Tender
documentation, as well as in the conducting of post-Tender clarification. Decisions must
be recorded in writing.

Officers need to be aware of the key pieces of legislation in relation to equality and
diversity, which include, but are not limited to, the Equalities Act 2010 and seek advice
within the relevant bodies within the Council.

Tender Preparation

Unless confined by market conditions or legal requirements, a minimum of three
bidders must be invited to quote. The Officer must run a procurement in compliance
with the Procurement Act (2023) where the contract value is over £30,000.

Bidders must be given an adequate period in which to prepare and submit a Tender
response consistent with the urgency of the procurement requirement, the level of
complexity of the requirement and according to the industry norm. For Tenders valued
above the relevant UK Procurement Threshold, officers must adhere to the minimum
timescales stipulated. The Officer must ensure that the specification and evaluation
Criteria take into account the Council’s priorities.

The officer must ensure that the specification clearly describes the intended outcomes/
outputs and that it is complete, adequate and fair to allow Tenders to be sought.

The officer must assess the quality of Tenders by pre-determined non-discriminatory
evaluation Criteria and weightings, including whole life cycle cost where appropriate.

The officer must assess the risks associated with the Contract.

The officer must maintain a Tender file to record all decisions and other matters
associated with the Tender.

The Contract terms and conditions must be included with the Invitation to Tender
documents. Where it is proposed that a form of Contract be used which does not
adopt the Council’s standard terms, then the use of such must be approved by Legal
Services.

The Tender documentation must explain how information provided in the Bidder’s
response/s will be treated with regard to any statutory requirements (e.g. Freedom of
Information Act requests). If in doubt please seek advice from Legal Services.

Invitations to Tender must include a statement that the Council does not bind itself to
accept the lowest price Tender or any other Tender.

Bidders must be required to hold their Tenders open for acceptance for a minimum
of 90 days from the date of opening.

4(16)

Version 03/2024 Part 4 — Rules of Procedure



EAST CAMBRIDGESHIRE DISTRICT COUNCIL CONSTITUTION

2.1 The Evaluation Criteria and any sub-criteria must be disclosed in the Invitation to
Tender documentation and any prequalification documentation.

3. Conditions of Participation and Award Criteria

3.1 Conditions of participation (previously known as selection criteria) can only be used to
shortlist bidders where the value of the contract is over the UK Procurement Threshold
for goods and services.

3.2 Officers must treat conditions of participation and award Criteria separately as required
in the Procurement Act (2023). Conditions of Participation are based on a Bidder’s
ability to perform the Contract and are only used at the selection stage in a Competitive
Flexible Procedure. Award Criteria are used at the Invitation to Tender stage and are
described in the Tender documentation.

4, Use of Presentations and Site Visits in a Tender Process

4.1 Careful consideration should be given to the use of presentations and/or site visits
within the Tender process. There should be a clear understanding of the reason for the
use of the presentations or visits and how they will contribute to the evaluation process.
The default position should be not to use presentations or conduct site visits. If,
however, they are required this must be declared as part of the evaluation Criteria in
the Tender documents. All Bidders must be invited to present or be included in site
visits. Any questions should be sent to Bidders in advance. The documentation must
clearly state what weighting any presentations or site visits carry as part of the award
Criteria.

5. Conducting an Electronic Tendering (E-Tendering) Process

5.1 The officer must use the Council’s e tendering system where the contract is valued
over £30,000.

6. Receiving Late Tenders or Errors in Tenders

6.1 Where a Tender has been received which is deemed to be late (has passed the Tender
response deadline) the officer shall, prior to opening any of the Tenders, report this to
his/her Service Lead, giving details surrounding the circumstances of the late Tender.
The Service Lead with the prior approval of the Monitoring Officer may accept the
Irregular Tender if they determine that the Bidder has gained no unfair advantage from
it being late.

6.2 The Service Lead, with the prior approval of the Monitoring Officer, may permit a Bidder
to correct an error or omission that, in the opinion of the Service Lead, is an obvious
one and if they determine that the Bidder has gained no unfair advantage from
correcting the error. Any such corrections will be recorded on the Tender file. The
Service Lead shall record in writing the reasons why each Irregular Tender has been
accepted or rejected and sign and date the record.

6. Tender and Quotation Evaluation

7.1 Tenders and quotations must be evaluated in accordance with the pre-determined
evaluation Criteria.

7.2 The results of the Tender evaluation must be recorded and retained on the Tender file.

4(17)
Version 03/2024 Part 4 — Rules of Procedure



EAST CAMBRIDGESHIRE DISTRICT COUNCIL CONSTITUTION

7.3 The evaluation process must clearly demonstrate that the Council is seeking to identify
the Value for Money Tender or quotation. Further guidance on evaluation can be found
in the Council’'s Procurement Best Practice Guidance available on the intranet.

7.4 The Procurement Act (2023) places an obligation on the Council to notify a bidder if it
considers a price to be abnormally low and give the bidder reasonable opportunity to
demonstrate that it will be able to perform the contract for the price offered. If the bidders
is unable to demonstrate that, its tender may be disregarded, specialist procurement
advice must be sought before taking this action.

8. Seeking Clarification

8.1 Providing clarification of an Invitation to Tender to potential or actual Candidates or
seeking clarification of a Tender whether in writing is permitted only after seeking
specialist procurement advice.

8.2 Clarifications are not opportunities to conduct negotiations.

8.3 For all Tenders, Officers shall take into account the requirements of the Procurement
Act (2023), clarifications or refinements to any Tender and related documentation.

8.4 Officers may, in consultation with the specialist procurement adviser, and with the
approval of Legal Services, make clarifications and/or refinements to the Invitation to
Tender and related documentation where a Tender process provides for this, provided
that all such clarifications and/or refinements are recorded in writing by an Officer of
the Council. There must be no significant variation of the Invitation to Tender or related
documentation.

8.5 Full written records of all clarification decisions must be made and retained by the
relevant officer.

9. Intention to Award a Contract

9.1 For Contracts that are valued over the relevant UK Procurement Threshold, Officers
must allow Bidders a mandatory minimum standstill period of eight (8) working days
from the publication of the Contract Details Notice before entering into a contractually
binding agreement with the successful Bidder. Officers should not undertake any
action in relation to the contract during this time, other than respond to relevant queries
from Bidders.

9.2 The results of the Tender evaluation process must be recorded in writing.

9.3 Following the standstill period a Find a Tender service (FTS) award notice must be
placed.

9.4  Any complaints from unsuccessful Bidders must be submitted in writing and Officers
must submit these to the specialist Procurement adviser for review. Guidance on
debriefing candidates or Bidders can be found in the Council’'s Procurement Best
Practice Guidance available on the intranet. The Monitoring Officer must be notified
immediately of any challenge to a procurement process, in order that appropriate
action may be taken.

9.5 If requested by a candidate, the Officer may also give the debriefing information to
Candidates who were deselected in a pre-Tender short listing process.
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10.1

10.2

11.

12.

12.1

12.2

12.3

12.4

12.5

12.6

12.7

13.

13.1

Award & Placing of Contract

Legal Services shall finalise/ review all contracts above £30,000. All contracts above
£75,000 must be signed/ and sealed (as appropriate) by the Director, Legal, the Chief
Executive or Director, Finance. Once signed by the supplier, all original documents,
including specifications, drawings, tender documents and correspondence relating to
a contract shall be retained by the Director, Legal. Authorised Officers should then
complete the Contract Register Form and forward this to Legal Services for publishing
on the Council’s website.

Where the Total Value of the Contact exceeds £30,000 the requirement notices must
be published on the government’s Find a Tender Service.

Contracts Register

Officers should complete the Contract Register Form and forward this to Legal
Services for publishing on the Council’s website for all new and existing Contracts with
a value equal to or exceeding £5,000 and ensure that the register is updated if these
details change to ensure compliance with Local Government Transparency Code
requirements.

Contract Documentation
The advice of the Legal Services must be sought for the following Contracts:

Those involving leasing arrangements;

Where it is proposed to use the supplier's own terms;

Where the Total Value exceeds Public Contract Regulations 2015 thresholds;
Those which are complex in any other way.

Officers must ensure that they obtain a written Contract for all goods, services or works.

A letter or an email exchange can constitute a Contract and therefore Officers should
be careful to avoid accidental or premature contractual agreements occurring.

A verbal commitment can equally constitute a Contract and therefore the Officer must
use caution as to what he/she commits to.

Advice on which form of Contract would be most suitable for the procurement can be
sought from Legal Services.

Contracts must not be split into smaller value agreements to avoid having to meet the
Tendering and contractual requirements imposed for larger Contracts by these rules/
regulations or the law.

The Council may wish to enter into “nil value Contracts”, for example where the supplier
receives payment from a third party, or where the supplier receives non-monetary
benefits. Nevertheless, any such Contract must be let in accordance with these rules
and Officers should seek the advice of Legal Services in these cases.

Bonds, Parent Company Guarantees and other Sureties

In the case of any contract for the execution of works or for the supply of goods,
services or materials above £75,000, the Officer shall, after consulting with Chief
Financial Officer (or in their absence the Director, Legal), consider whether the Council
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13.2
14.

14.1

15.

15.1

15.2

15.3

16.

16.1

16.2

should require security for its due performance and shall either certify that no such
security is necessary or shall set out in the specification of tender the nature and
amount of the security to be given. In the latter event, the Council shall require and
take a Performance bond or other sufficient security (such as a Parent Company
Guarantee) for the due performance of the contract. Where contract payment is in
arrears and a reasonable retention of at least 10% of the contract price is applied,
Performance bonds will not usually be required.

The Council must never give a Bond or other sureties.
Managing Contracts

All Contracts must have a named officer responsible for the entirety of the Contract
and these must be recorded on the Council’s Contracts Register.

Contract Monitoring, Evaluation and Review
During the life of the Contract the officer must monitor in respect of

Performance

Compliance with specification and Contract

Cost

Any Value for Money requirements

User satisfaction and risk management

Opportunities for continuous improvement in accordance with any guidance in
the Council’'s Procurement Best Practice Guidance available on the intranet.

If the value of the contract is over £56m, at least once every twelve (12) months during
the term of the contract and on termination of the contract, the Contract Manager
must assess the performance using the standard rating system against the published
KPls and publish a Contract Performance Notice on the government’s Find a Tender
Service via the Council’s e tendering system.

If the contract is valued over the relevant UK Procurement Threshold and the supplier
has breached the contract and the breach results in:

o Termination (or partial termination) of the Contract.
o The award of damages; or
. A settlement agreement between the supplier and the Council

a Contract Performance Notice must be published within thirty (30) days of the
relevant breach on the government’s Find a Tender Service via the Council’s e
tendering system.

Modifications
Legal advice must sought before assignments or novations are entered into.
Contracts may be extended where:
e There is provision in the original contract for such an extension (Contract
Managers should familiarise themselves with any notification period that exists

to terminate the contract at its expiry date); and

e There is budgetary provision; and
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¢ Value for money can clearly be demonstrated;

For the avoidance of doubt, extensions are not permitted where they are not provided
for in the original contract.

16.3 Where a contract extension would take the value of the contract over the relevant UK
Procurement Threshold, specialist procurement advice must be sought before any
action is taken.

16.4 If the contract is valued over the relevant UK Procurement Threshold, specialist
procurement advice must be sought before a substantial modification is made. A
substantial modification is one which would:

o Increase or decrease the term of the contract by more than 10% of the maximum
term provided for; or

o Materially change the scope of the contract; or
o Materially change the economic value of the contract in favour of the supplier.

16.5 Before modifying a contract valued over the relevant UK Procurement Threshold or
when a modification takes the value of the relevant UK Procurement Threshold, the
Contract Manager must publish a Contract Change Notice on the government’s Find a
Tender Service via the Council’s e tendering system, except where:

e The modification increases or decreases the estimated value of the contract in the
case of goods/services by less than 10% or in the case of works by less than 15%;
or

e The modification increases or decreases the term of the contract by less than 10%.
17. Receivership/Liquidation

17.1 In the event of the officer becoming aware that a supplier is entering into a change of
control, insolvency, bankruptcy, receivership or liquidation the officer must inform Legal
Services immediately. The supplier shall only be permitted to assign, novate or
otherwise dispose of its rights and obligations under the Contract or any part thereof
with the prior written consent of the Council. The Council reserves the right to decline a
supplier that is deemed to be not suitable. If a suitable alternative is not identified the
Contract must be re-Tendered.

18. Claims & Disputes

18.1 The officer must consult Legal Services immediately in regard to the making of or receipt
of any Contract claims (e.g. for breach of Contract or disputes) and refer also to the
Financial Procedure Rules.

19. Termination of Contract

19.1 The date on which the Contract will terminate, and the terms on which the Contract may
be terminated early (e.g. for breach of Contract) must be clearly described within the
Contract. Only the body/individual who approved the Contract award can agree to
implement any provision for early termination.
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19.2

20.

20.1

20.2

21.

211

21.2

21.3

22,

22.1

Where the value of the contract is over the relevant UK Procurement Threshold, whether
a contract expires or is terminated, the Contract Manager must publish a Contract
Termination Notice within thirty (30) days of that expiry/termination.

Freedom of Information Act (2010) and Data Protection Act 2018

The Council has specific obligations under the above Acts regarding disclosure of
information and the officer has an obligation to record and maintain accurate records
relating to Contracts and comply with requests under these Acts. Any queries regarding
Freedom of Information or Data Protection should be referred to Legal Services.

During Tender or quotation processes, Bidders must be informed that they should state
if any of the information supplied by them is confidential or commercially sensitive or
should not be disclosed in response to a request for information made to the Council.
Bidders should state why they consider the information to be confidential or
commercially sensitive. This will not guarantee that the information will not be disclosed
but will be examined in the light of the exemptions provided in the Act.

Retention of Records

The Officer must keep and maintain records in respect of each Contract (from the time
the project begins until the point at which the Contract is awarded or a decision is made
not to award a Contract) in order to demonstrate the achievement of Value for Money,
openness, probity and compliance with the Rules.

The Officer must ensure that originals and copies of all Contract documentation adhere
to the Council’'s document retention policy available on the Council’s intranet pages. The
officer must ensure that he/she has no conflict of interest and must report in writing
where he/she suspects a conflict of interest in compliance with the Council’s HR policy.

For more information on specific retention dates please refer to the Council’'s document
retention policy on the intranet.

Amendments to these Rules

The Monitoring Officer, in consultation with the Chief Financial Officer, shall have the
power to make incidental amendments from time to time to these rules.

--- End of Part 3 ---
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Appendix 1 — UK Procurement Thresholds

These thresholds are effective from 1st January 2024 and are inclusive of VAT.
Works threshold: £5,372,609

Services threshold: £214,904

Light Touch Regime threshold: £663,540

Concessions threshold: £5,372,609
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Appendix 2 - Summary of Contract Thresholds
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